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{Abstract)

Fundamental Issues on the Calculation of Surcharge
under the Act on the Fair Trade in Large-Scaled

Distribution Businesses
Bong-Eui Lee

To ensure the principle ‘“rule of law’(Rechtsstaatsprinzip) in the
enforcement of competition law, not only substantive, but procedural law
aspects should be given more attention. Especially, the amount of surcharge
imposed should be proportionate to gravity of the challenged infringement
and further be equitable compared to penalties for other similar
infringements of competition law, In this context, the calculation of
surcharge under the Act on the Fair Trade in Large-Scaled Distribution
Businesses(hereafter “the Act”) should be critically reviewed,

The Act adopts “price of delivered goods” or “annual rents” as criteria for
calculating base amount of surcharge, which are sui specie deemed to
“related turnover’, the starting point of calculating surcharge for other
infringements of competition law in Korea, The Act, however, provides that
the upper limit of surcharge shall be the whole amount of “price of
delivered goods” or “annual rents” and that the base amount of surcharge
shall be resulted from that amount X imposition ratio which represents the
gravity of the infringements, The ratio varies from 20% to 60%, excessively
high compared to that for infringements of other Korean competition laws
which is prescribed between 0.1% to 1%,

Such an extremely high level of surcharge under the Act could not be
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justified considering that the illegal acts of large-scaled distribution Businesses
are substantively equivalent to the abuse of (trade-specific) superior position
of undertakings under the Korean competition law and contradict to the
rule of law principles, in particular proportionality, Lack or misconception of
guiding principles and calculation methods underlies these drawbacks, This
article suggest therefore a fundamental change that the upper limit be 2%(if
necessary, 5%) of “price of delivered goods” or “annual rents” and the
imposition ratio be accordingly reduced. This would lead to more legal

certainty and predictability in the imposition process of surcharges.

Key Words @ surcharge, rule of law, proportionality, foreseeability,
base amount, imposition ratio, related turnover,

price of delivered goods, annual rents




